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August 6, 2025 

Plaintiffs’ Comments on Defendants’ Samantha R. July 15, 2025 Quarterly Report  

Below are Plaintiffs’ comments on Defendants’ July 15, 2025 Samantha R. Quarterly Report for 
the period January 1, 2025 – March 31, 2025. The parties met on July 24, 2025 to discuss 
Plaintiffs’ questions and comments regarding the July 2025 Quarterly Report. 

The Lives Underlying the Data 

There are 18,950 people now on the Innovations Waiver waiting list, the number having grown 
steadily from the approximately 11,000 on the list when this case was filed in 2017. Because 
data points like this can become dry and disconnected from the day-to-day reality of the people 
affected, Plaintiffs’ comments this quarter are accompanied by individual stories (attached). 
These stories were drawn from a collection published by the NC Council on Developmental 
Disabilities and give a glimpse under the data to those who are on the waiting list or unable to 
locate providers. The full collection can be found here. 

Many of these stories were also shared at a listening session on I/DD services. Several videos 
from that event can be viewed here. Media coverage provides additional summary information 
about the stories shared, including a Spectrum News story about Cheryl Powell, an OpEd about 
Matt Potter written by his aging mother, and an overview that touches on some of the 
thousands of other lives affected by lack of access to services.   

One of the speakers at the listening session was Jon D’Angelo, who also wrote a piece for the 
Carolina Journal about his fear of institutionalization in the face of uncertainty while he waits 
for an Innovations Waiver slot. That can be found here: Medicaid Innovations waiver can be 
difference between thriving and dying.  

General Comments 

Plaintiffs appreciate Defendants’ continued transparency, openness, and willingness to accept 
comments with regard to the status of benchmarks and reporting requirements, as well as 
ongoing efforts by DHHS leaders to address reporting and service gaps.  

The July 2025 Quarterly Report continues Defendants’ practice of reporting on Consent Order 
requirements in a narrative format, followed by a chart for the benchmarks and data reportable 
pursuant to the Consent Order. As noted previously, this format does not make the relevant 
information easily accessible to the public, the parties, and the Court. Defendants have added 
data online in more digestible formats and have indicated an intent to add additional Consent 
Order reporting data to the online portal.    

https://nacdd.org/wp-content/uploads/2025/06/MedicaidStoriesTemplateNorthCarolinaRev2-compressed.pdf
https://meettheneednc.org/meet-the-nc-2-3/
https://meettheneednc.org/meet-the-nc-2-3/
https://spectrumlocalnews.com/nc/charlotte/news/2025/05/14/disability-advocacy-budget-north-carolina?cid=app_share
https://cardinalpine.com/opinion/opinion-my-nc-son-has-cerebral-palsy-hes-waited-15-years-for-care-from-an-underfunded-medicaid-program/
https://cardinalpine.com/opinion/opinion-my-nc-son-has-cerebral-palsy-hes-waited-15-years-for-care-from-an-underfunded-medicaid-program/
https://www.northcarolinahealthnews.org/2025/03/27/disability-advocates-families-push-lawmakers-for-more-services-funding/
https://www.northcarolinahealthnews.org/2025/03/27/disability-advocates-families-push-lawmakers-for-more-services-funding/
https://www.carolinajournal.com/opinion/medicaid-innovations-waiver-can-be-difference-between-thriving-and-dying/
https://www.carolinajournal.com/opinion/medicaid-innovations-waiver-can-be-difference-between-thriving-and-dying/


 

 
 

2 

 

Benchmark Compliance 

Benchmark 1.A requires the transition of 78 individuals from institutional settings to 
community-based services for the fiscal year ending June 2025. Consent Order, p. 9.  

Defendants have updated the numbers for prior quarters and the current reporting 
quarter (through March 2025) using additional data sources. July 2025 Report, p. 10. One of 
those sources is the Transitions to Community Living (TCL) program, which is a program 
required by Defendants’ settlement with the U.S. Department of Justice in a 2012 federal case. 
Id. TCL is designed to address Olmstead violations in the context of people with severe and 
persistent mental illness. Some of these individuals may also have co-occurring I/DD. At the 
parties’ July 24 meeting, Plaintiffs objected to the inclusion of transitions that were required as 
part of a separate settlement agreement, and Defendants agreed to exclude TCL from the data. 
As a result, based on data share by Defendants at that meeting, 41 of the 97 transitions 
reported should be disregarded. The revised total is 56 individuals with I/DD transitioned as of 
the end of March 2025, leaving an additional 22 transitions needed in the final quarter of the 
fiscal year. Defendants indicate that they nevertheless believe that they are on track to meet 
Benchmark 1.A by the end of June 2025.  

Benchmark 1.B required the assessment of 3,000 individuals with I/DD for 1915(i) 
services by June 2024 and subsequent assessments within 90 days of request. Consent Order, 
p. 11. Defendants have conducted the 3,000 assessments but have not tracked the 90-day 
timeline for additional assessments for this or prior quarters. However, Defendants indicate 
that data is now being collected and will be reported in the future. July 2025 Report, p. 19.1 

Benchmark 2.A requires that Defendants ensure that the utilization rate for the 
Community Living and Supports (CLS) Innovations Waiver service is at least 82% by June 2024 
and 85% by June 2025. Consent Order, p. 14. While Defendants did not report or meet the June 
2024 Benchmark, the available data suggest Defendants may meet the June 2025 Benchmark. 
Defendants are reporting an average of 85.2% utilization rate across the four LME/MCOs for the 
quarter ending March 2025. July 2025 Report, p. 24. Two LME/MCOs are above 85%, and two 
are below. As noted in Defendants’ Report and below, there are some discrepancies in the data 
that raise questions about the accuracy of some reporting. July 2025 Report, p. 24, fn. 13. For 
example, there were dramatic decreases in the units of CLS authorized from the first fiscal 
quarter to the second, which Defendants are investigating. See July 2025 Report, p. 25, Table 12.  

 

1 Benchmark 1.B also required, by June 30, 2024, the transition to 1915(i) services of individuals 
on the Innovations Waiver Waiting List who are receiving a specific category of services called 
(b)(3). Consent Order, p. 12. Defendants did not meet this aspect of Benchmark 1B but have 
since completed the transitions.  
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Reporting Compliance 

1. Tracking Lack of Access to Providers 

In the July Report, Defendants are reporting, for the first time, data on the units of CLS not 
utilized due to lack of provider availability. This data can be found on page 25, Table 12. One 
LME/MCO did not report data for the quarter. This data is a metric for assessing the availability 
of DSPs, which is as a primary concern with regard to access to services.  

• Of the three LME/MCOs reporting all required data for the quarter ending March 31, 
2025, there were 14,068,113 units of CLS authorized. Of those, 2,085,331 (about 14.8%) 
were unused.  

• Defendants indicated that the data was derived from records of LME/MCOs that indicate 
the times in which substitute staff was not available or supplied to a beneficiary. In other 
words, if a DSP or other staff was scheduled to work but did not, and no appropriate 
substitute was found, the CLS units would be considered unused due to lack of 
providers. Plaintiffs raised the concern that this data, while helpful, may not capture 
situations where an individual simply cannot find staff to begin with – e.g. where 
services are not delivered because there is no provider at all.  

• Although only required to report on the lack of available providers as a reason for 
unbilled hours, the Consent Order requires that Defendants “collect data showing the 
reason(s) for non-utilization.” Consent Order, p. 14. The lack of data collection as to 
other reasons for non-utilization creates doubt about the comprehensiveness of the 
reported data on non-utilization due to lack of provider availability.  

• This data point is undermined by the use of a narrow metric and the failure to collect 
data on all reasons for non-utilization, as well as the lack of data from one of the four 
LME/MCOs.  
 

2. Defining Eligibility for In-Reach and Diversion 

Plaintiffs have previously noted that there was a need to better define who is “eligible for In-
Reach” or “eligible for diversion” in the context of benchmarks and reporting requirements.  

At the parties’ meeting on July 24, 2025, the parties agreed that any individual in an institutional 
setting is “eligible for in-reach.” The data on those eligible should therefore be roughly equal to 
the number of individuals institutionalized at the time of reporting. Defendants indicated that 
they have been working with the LME/MCOs to ensure consistency and completeness in the 
definition of “institution” being used. There was also discussion of compliance with the 
definition of In-Reach in the Consent Order. Data reported as In-Reach included telephone 
contact, which is not a compliant means of In-Reach under the terms of the Consent Order. 
Defendants estimated that half of contacts were by phone, and indicated that there would be 
follow up with LME/MCOs regarding compliance with the In-Reach definition.  

With regard to who is “eligible for diversion,” Defendants have proposed a definition for use by 
LME/MCOs in reporting applicable data. Plaintiffs have provided feedback on that definition. 
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The July 2025 report data on diversions includes data from the TCL program. July 2025 Report, 
pp. 14-15. As noted above, the inclusion of data from the State’s settlement with the U.S. DOJ is 
not appropriate, and Defendants have agreed to adjust reporting accordingly.  

3. Measuring Unmet Need 

As in prior quarters, there is a lack of measurement with regard to unmet need of those 
receiving services through 1915(i), which is a measure of the broader category of unmet need 
amongst those with I/DD who do not have Innovations Waiver services. July 2025 Report, pp. 19-
23. Although Defendants consistently report on the number and percentage of individuals on 
the Innovations waiting list who are receiving some services, there remains no effective 
measure of unmet need. 

• The Consent Order sought to identify the scope of unmet need by first assessing how 
much of the previous unmet need was addressed through 1915(i). The purpose was to 
inform future remedial orders to address the remaining gap once 1915(i) was in place.  

• 1915(i) offers more limited support than the Innovations Waiver, making it necessary to 
ascertain the unmet needs of all those with I/DD who do not have an Innovations Waiver 
slot, including those receiving some 1915(i) services.  

• Table 8 on page 21 of the July Report is labeled as being responsive to reporting on 
unmet need, but the categories of data do not appear to answer the question of the 
scope of unmet need. At the parties’ July 24, 2025 meeting, there appeared to be 
agreement from Defendants that the data reported on Table 8 does not satisfy the need 
for direct information, which is also reflected in the comment on page 23 of the Report 
regarding the hiring of a contractor to design a means of assessing unmet need.  

Some of the reporting gaps above appear to be due to the Department extrapolating data from 
pre-existing reporting rather than requiring LME/MCOs to directly report the required data.    

Continued Concerns 

Key takeaways from the July 2025 Quarterly Report: 

• It is unclear if Defendants are on track to meet the transitions benchmark once the TCL 
data is disregarded. 

• Defendants did not meet the June 2024 utilization rate benchmark but appear on track 
to meet the benchmark of a utilization rate of at least 85% for DSPs by June 2025.  

• It is unclear whether Defendants have fully resolved the tracking of unused authorized 
services due to lack of available providers.  

• Defendants are not tracking the unmet needs of individuals receiving 1915(i) services 
who still have unmet needs. This is core data, the lack of which will have implications for 
the next phase of the remedial process.  

• As with prior quarters, the July 2025 Report indicates that there are ongoing efforts on 
improving (and in some cases initiating) data collection, but important gaps remain.  
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